require extraction and does not burn, so it emits no carbon. 2 Unlike hydropower, it does not require the damming of natural rivers and the destruction of upstream areas through flooding. 3 Unlike industrial-scale concentrating solar thermo-electric power, it does not consume water to generate electricity. 4 Finally, when placed on existing rooftops in developed areas, distributed solar PV does not require long-term dedication of public lands to an industrial use, 5 does not disrupt native habitat (a potential problem with all of other energy generation resources), 6 and provides power right where it is needed without requiring the construction of new transmission lines. 7 Because of PV's advantages, one might think that state legislators or courts would give fledgling solar PV some of the many property law benefits that older energy sources have enjoyed. 8 In fact, the current legal system does just the opposite-creating hurdles to the deployment of solar PV by placing all burdens on the solar-energy host side of the scale. 9 This Article will first explain the technological need for solar access. Next it will review the rise and fall of U.S. laws addressing the problem from the late 1970s until today. Finally, it will examine property law regimes that could strengthen protections for this valuable right. While the common law could provide some remedies, the most efficient remedies appear to be through legislative action-either [Vol. 15:1 of this variation is predictable: solar panels will not produce any electricity at night when the sun is down. 13 Also, it is predictable that a certain number of cloudy days may diminish PV production. These are currently unavoidable limitations of solar power. Another reality of solar PV is that panel arrays will not perform to their maximum capacity at all times. 14 For example, the array may be rated at three kilowatts (kW), but it will only produce close to that amount when the sun is shining fully on the panels. 15 Utilities account for weather variations and potential cloud cover in a capacity factor that estimates the contributions solar PV can make to electricity demand needs. 16 Also, to be sure the public incentives are truly supporting useable solar resources, solar leasing companies and utilities generally require a certain minimum amount of solar exposure before they enter into a contract to include a Solar Host PV site in their grids. 17 discoveryguides/solar/review2.php ("A major disadvantage of both wafer-based and thin film solar energy is intermittency. The sun does not shine at night, and is diminished by overcast skies and storms. Energy from solar cells therefore cannot be counted on at all times.").
13. Id. 16. The nameplate capacity or rated capacity of a PV panel is the amount of energy the panel would get if it had all of the access to the sun's radiation it could possibly have. SEYED HOSSEIN MADAENI, RAMTEEN SIOSHANSI & PAUL DENHOLM, NAT'L RENEWABLE ENERGY LAB., CAPACITY VALUE OF CONCENTRATING SOLAR POWER PLANTS 1 (2011), available at http://www.nrel.gov/docs/fy11osti/51253.pdf. Capacity factor is a percentage that expresses the difference between what the rated capacity and what the panel actually achieves under normal operating conditions (due to time of year, weather, shade, etc.). Id. Multiplying the capacity factor by the rated capacity reveals the capacity value of a system, i.e. the actual power generated by the solar panel. For example, if a one hundred watt solar panel has a capacity factor of 25%, its capacity value is actually twenty-five watts. Energy and Cost Calculations-Solar Panel Systems, THE ENERGY GROOVE, http://www.energygroove.net/energycalculator-solarpanels.php (last visited Oct. 21, 2013).
17. E.g., Solar*Rewards: Frequently Asked Questions, XCEL ENERGY (last visited Oct. 21, 2013), available at https://www.xcelenergy.com/staticfiles/xe/ However, shading obstruction from a Southern Property after the qualifying measurement by a utility has the potential to significantly diminish, or to completely prevent, generation from a PV array. 18 The problem of shading on solar panels is especially acute considering the current PV technology. Cost competiveness is a priority for solar PV, 19 so panels are wired along a single circuit to save money. 20 This means that solar panels respond somewhat like old-fashioned Christmas lights. 21 If one bulb goes out, it breaks the circuit, and none of the bulbs on the string will light up. 22 Similarly, with most current crystalline solar panels, blocking portions of a panel cuts efficiency exponentially. 23 Sometimes as little as four percent or less of shading, such as a tree shadow across a portion of a panel, can take all of the panels in an array out of production completely. 24 Marketing/Managed%20Documents/co-res-bus-Solar-FAQs.pdf (describing an incentive in Colorado requiring substantially clear and unobstructed roof space during "the key sun hours of the day"); see also Solar Frequently Asked Questions, SOLARCITY, http://www.solarcity.com/learn/solar-faqs.aspx (last visited July 24, 2013) (describing " [t] he two biggest factors" in determining whether solar will work on a home or business as "the amount sunlight you get throughout the day and the amount of open roof space").
18. See, e.g., Claire Anderson, Energy Basics: Shading and Solar-Electric Systems, HOME POWER, http://www.homepower.com/articles/solar-electricity/ design-installation/energy-basics-shading-and-solar-electric-systems (last updated Nov. 20, 2012 The sun moves in an arc across the sky each day, and because of the earth's rotational tilt on its axis, that arc varies throughout the year. 25 The sun's arc also varies in angle depending upon latitude. 26 At the equator, the sun is mostly straight overhead all year. 27 In the northern hemisphere, the sun is high in the sky in summer and low in the southern sky in the winter. 28 The portion of this arc that may be used to generate electricity is called the solar skyspace. 29 For purposes of this Article, "Solar Skyspace A" means the solar skyspace vertically above the Solar Host lot lines, and the skyspace vertically above the Southern Property lot lines is "Solar Skyspace B." 30 This Article focuses on rationales for legal regimes to protect Solar Skyspace B. 31 The Solar Skyspace B label is significant because it emphasizes how potentially limited the property claim is. The Solar Host is not demanding rights to the path of the sun during its entire course across the sky. 32 Instead, Solar Skyspace B is a small portion of that space that could interfere with the generation of solar energy from an installed device. 33 In this way, recognition of Solar Skyspace B is less intrusive on a Southern Neighbor's right to develop than a universal solar fence ordinance 34 View/2230 ("The solar right to radiation of the sun before nine a.m. or after three p.m. Mountain Time is de minimus and may be infringed without compensation to the owner of the solar collector."); BOULDER REV. CODE § 9-9-17(d)(1)(A)-(B) (2013). The Boulder ordinance protects the area that would be shaded by a solar fence twelve feet in height between two hours before and two hours after local solar noon on a clear winter solstice day (i.e. 10:00 AM to 2:00 PM). BOULDER REV. CODE § 9-9-17(d)(1)(A)-(B Next, the combustion of fossil fuels became the major source of electric power in the United States, representing approximately sixty-nine percent of generation today. 38 Solar PV is the new kid on the block: technology for converting the sun's rays directly into electricity was not developed until the race to the moon in the late 1950s 39 and was not available for individual rooftop applications until about twenty years later, and then only at a hefty price. 40 Interest in solar energy surged in the 1970s because of sharp increases in the price of petroleum. 41 The solar systems 501 (2000) addressed shading from vegetation, 55 the erosion of these protections most likely will have the most deleterious impact. To summarize, the new law will: Protect trees and shrubs planted prior to the installation of a solar collector; Eliminate criminal prosecution as a penalty for violation of the law; Provide a mechanism for written notice between neighbors; Make it easier for local communities to adopt and enforce their own local ordinances on the subject; and Clarify various provisions of the law which were vague or confusing.").
The 2008 amendment was made in response to a lawsuit. 61 Almost thirty years after its enactment in 1978, section 25983 of the Shade Act was amended to make violation of the shading provisions a "private" instead of a "public" nuisance. 62 While this revision may seem minor to a non-lawyer, it essentially guts the effectiveness of the Shade Act. In a private lawsuit, the Solar Host becomes the plaintiff with the burden of proving nuisance at trial. More importantly, in contrast to a lawsuit in which the state enforces restrictions against public nuisances, under the current private nuisance standard in the Shade Act, the Solar Host must shoulder the costs of bringing the lawsuit to attempt to protect panel production levels. 63 Because the cost of most PV systems is now lower than the costs of hiring an attorney to bring the lawsuit, 64 it generally makes more sense to write off the array than to file a case, especially with no guarantee of prevailing at trial. property owners can enter into an agreement for a solar easement that is appurtenant to the Southern Neighbor's property. 67 While these statutes formalize the ability to create a solar easement, almost all are permissive, not mandatory. 68 Consequently, such easements have been labeled an "inexpensive form of legislative cheerleading" 69 for solar power 68. Iowa appears to be the sole exception, creating a right to force an easement on the neighboring property once a third party establishes a fair price that the solar host must pay. IOWA CODE § 564A.4 (2010 because they provide little improvement over common law tort remedies such as negligence. 70 In addition, these easement statutes come with a price against solar rights. First, they make it clear that, to be valid, the solar easement must be in writing. 71 Second, some states also would invalidate any solar easements that are not properly recorded. 72 Finally, and perhaps most importantly, these statutes generally eliminate the common law remedy that a Solar Host might have for a prescriptive easement. 73 Although 77 A majority of the statutes delegating power to local governments to determine the extent of protections for solar access were merely permissive. 78 While these statutes may be useful to acknowledge and encourage local action on solar access, "they do nothing more than allow [hundreds of] individual Cities and Towns to create a patchwork of zoning regulation." 79 Again, despite the fact that these statutes provided little overall protection for solar access, two statesaccess regulatory board, and for paying both legal fees and the cost of the easement as determined by the board. IOWA CODE ANN. § § 564A.4-.5.
75 There is no legislative history available for these statutes. The Maine Legislature page says that these ordinances are up to date subject to the 1987 laws, id. The Maine Legislature only says that § 4357 is repealed. ME. REV. STAT. ANN. tit. 30-A, § 4357 (repealed 2013). The current statute merely mentions that "[a] municipal zoning ordinance may provide for any form of zoning consistent with this chapter, subject to the following provisions." Id. § 4352. The provisions include a requirement (1) that the public be allowed to participate, (2) that zoning ordinances must be consistent with comprehensive plans, and (3) that the planning authority must provide a map. Id. § 4352(1)-(3). The only provision that could allude to energy zoning is the last sentence of subsection 2, which says what is not included: "For purposes of this subsection, 'zoning ordinance' does not include a cluster development ordinance or a design ordinance prescribing the color, shape, height, landscaping 88 Vermont's statute allowing local governments to zone for solar access was also repealed, but not until 2003. 89 As with the Maine statutes, not only solar regulations were repealed, but also all of the provisions allowing and limiting zoning regulations. 90 Vermont's lack of further solar access laws has been noted as "surprising, given the other prosolar/renewable energy policies in the state . . . ." 91 So even though statewide statutes authorizing solar regulation existed, they were not particularly generous towards solar energy in particular, but more permissive of municipalities supporting renewable energy resources as a whole.
D. LOCAL SOLAR ORDINANCES
Whether or not states delegated control to local authorities, the real powers behind solar access control have traditionally been held by local and municipal governments. 92 Many state statutes do no more than give local governments the power to pass ordinances and regulations that promote solar energy. 93 It is these local governments that then determine whether they will protect solar energy sources, impede them, or essentially do nothing. 93. See Lyden, supra note 44, at 399 n.214 (citing seven states that, in the early 1980s, gave local governments the power to pass regulation).
94. Cf. id. at 397-98 ("Delegating responsibility for protecting solar access to the local level entails both advantages and disadvantages.").
Around the same time most states were passing solar laws, cities and counties began to do the same. 95 These laws were of a slightly different nature from state laws. While state laws were broad and permissive, the local laws that came out tended to be narrower and mandatory. 96 Very few local governments chose to pass regulations or ordinances that merely permitted or mandated solar easements. 97 More often, local regulations came in the form of land use plans and zoning ordinances. 98 Setbacks from property lines and height requirements were the most common form, 99 cannot be found. 103 Statistics on how many more city or county ordinances have been repealed, or amended so they no longer include solar protections are uncertain, due to the lack of legislative history at this level. 104 Information as to why these were repealed is also difficult or impossible to find. One example of a local ordinance that has since been repealed is that of Portland, Maine. Article X of Portland's current ordinance allows "the reasonable use of locally generated alternative sources of energy supply that help reduce greenhouse gas emissions . . . ." 105 The "purpose" section of the ordinance references "wind, solar, and geothermal energy generation." 106 104. See Primary Authority, ROBERT CROWN LAW LIBR., https://www.law.stanford.edu/organizations/offices/robert-crown-lawlibrary/brief-guide-to-lowno-cost-online-american-legal-research/primaryauthority/legisl (last visited Oct. 20, 2013) (listing federal-and state-level legislative history sources, but failing to list the city-level sources).
105. PORTLAND, ME., CITY CODE § 14-751 (2013). 106. Id. 107. Id. § § 14-753 to -767. The eighty-one repealed provisions in the article could be presumed to be the previous solar and geothermal allowances and protections, but nothing shows why these provisions were repealed. See id. § § 14-768 to -849. [Vol. 15:1
E. OTHER SOLAR LEGISLATION THAT HAS BEEN ERODED 108
Additional solar protection laws mentioned in the literature of the early 1980s include six statutes authorizing local governments to protect solar access through regulation of new subdivisions 109 and two statutes requiring local governments to include a solar access element in new comprehensive plans. 110 By 1984, seven states had enacted permissive statutes "authoriz[ing] local governments to protect solar access through subdivision regulation." 111 In Maine, the subdivision regulation statute was repealed by the same overhaul laws that repealed zoning regulations in 1987. 112 The other six state laws allowing solar access subdivision regulation remain unchanged. 113 Very few of the state statutes required the protection of solar access by local governments. 114 Of those that did, only New York's zoning statutes mandated zoning that accommodates solar energy systems and access to the sun. 115 Arizona and Minnesota required solar elements in comprehensive plans. 116 While Arizona's is still in place, 117 Minnesota's is now gone. 118 In 1984, Minnesota had one of the most extensive sets of solar access laws. 119 It had a solar access easement statute, 120 permitted local zoning for solar access, 121 authorized local governments to protect solar access through subdivision regulation, 122 and required (not just permitted) local governments to include a solar element in their comprehensive plans. 123 While most of these regulations are still in place, 124 the last in the list above-Minn. Stat. Ann. § 462.39, which required solar planning-no longer mentions solar energy anywhere in the text. 125 
IV. A CASE FOR STRONGER LEGISLATIVE PROTECTIONS FOR SOLAR SKYSPACE B
Yet, the research here indicates the U.S. laws provide significantly fewer solar access protections than were available in the 1980s. 128 A. COMMON LAW RATIONALES
Ad Coelum Doctrine
One powerful common law theory of property makes it difficult for Solar Hosts to protect Solar Skyspace B from obstructions added after installation of solar arrays: the ad coelum doctrine. 129 This doctrine recognized property rights from the surface to the center of the earth and up to the heavens. 130 Under this rationale, the Southern Property would seem to have a right to use Solar Skyspace B with impunity because this portion of the solar skyspace is situated vertically upward from the Southern Property's boundary lines on the surface.
U.S. law has seen several modifications of this ad coelum model. In many instances, the surface owner cannot claim rights to the center of the earth. Under the dominant-servient estate doctrine, the subsurface mineral estate has a priority right of use over the surface estate. 131 Therefore, when mineral rights are severed, the surface owner does not own below a few feet into the ground. Furthermore, once air travel became prevalent, it was obvious that a scheme of individual property rights that extended vertically up to the heavens was also not workable. 132 So, in recognizing the concept of navigable airspace for aircraft flying above one's surface, 133 the U.S. Supreme Court stated in United States v. Causby, "[the ad coelum] doctrine has no place in the modern world." 134 Yet, the Causby Court maintained the ad coelum concept for the area from the surface of a property to navigable airspace. 135 Just as flight technology made portions of the ad coelum doctrine obsolete, solar PV technology may be another indication that ad coelum may be out of place for other unused portions of property vertically above the surface survey lines. 136 2. Pre-Industrial Revolution Property Theories Natural rights are "inherent, universal rights that are justified outside of law but may nonetheless find expression in the law." 137 Certain aspects of property ownership, such as the ad coelum doctrine, have historically been considered natural property rights. 138 While the ad coelum right appears to be one of the biggest impediments working against any protection from obstruction of Solar Skyspace B, another natural right might be raised to counter it. Solar Hosts could assert a right to use their property in its natural state-including the natural course of the sun through the solar skyspace during the year. 139 John Locke's labor theory of property justified ownership of natural rights only when property owners mixed labor with a natural object, thus creating value. 140 This justified a right of ownership in the fruits of that labor. 141 Under this rationale, the Solar Host first mixed labor (installation of the solar panels) with the unused Solar Skyspace B, and would thus appear to have a superior claim to it over that of the Southern Property under a natural rights theory. In addition, there are a number of alternative common law rationales that could be argued to support protection of or compensation for Solar Skyspace B. In Blackstone's time, a preeminent right that attached to the ownership of property was the right to remain undisturbed, commonly known as the "right to quiet enjoyment." 142 This right included a positive right to halt any action by a neighbor that would interfere with quiet enjoyment, "for it is incumbent on [a neighboring owner] to find some other place to do that act, where it will be less offensive." 143 Quiet enjoyment was only sustainable when there were low densities and low levels of economic activities on land that made compromise possible and conflicts rare. 144 As more disruptive uses became more frequent, the common law moved 139 144. See FREYFOGLE, supra note 140, at 68 ("So long as low levels of economic activity made land-use conflicts rare, property-as-dominion worked well enough as a guiding idea. But as land uses intensified, the contradictions within the idea became manifest. One landowner's quiet enjoyment could effectively curtail a neighbor's right to use his land productively.").
to the doctrine of sic utere tuo ut alienum non laedas, 145 which allowed use of one's property, so long as it was in a manner that did not injure another. 146 This concept reflects an early appreciation for the interconnectedness of any property rights. 147 The protection of Solar Skyspace B is consistent with both the quiet enjoyment and sic utere property theories. Installation of the panels by the Solar Host does not interfere with the Southern Property's current use of its empty airspace and does not in other ways impact the Southern Property's quiet enjoyment. In addition, if the Southern Property's proposed subsequent use of Solar Skyspace B is of higher value, then it should be willing to compensate the Solar Host for a loss that was not anticipated at the time of installation.
The Right to Use
The law of property is "an evolving, organic institution with ownership rights that have varied greatly from era to era and place to place." 148 U.S. property law took a turn toward a new prioritization of a right to use during the early days of the Industrial Revolution. 149 In case after case, U.S. courts focused on prioritizing a right of use that allowed industrial development. Manufacturers, millsite owners, railway companies, and other developers that caused injury to their neighbors were able to avoid paying any damages as long as their actions were done according to industry standards and without malice. 150 145. Sic utere tuo ut alienum non laedas may be translated as "Use your own property in such a manner as not to injure that of another."
146. 3 BLACKSTONE, supra note 143, at *306; see FREYFOGLE, supra note 140, at 56-58.
147. See FREYFOGLE, supra note 140, at 56-57 ("Local and colony wide governments might limit how one could use land, and rights of use were always constrained by the equal rights of other owners . . . .").
148. In the context of solar access, some U.S. states quickly recognized a right to light and air under the common law. 154 These rights eroded as the right to use grew in prominence; some courts opined that recognizing a solar right was "not adapted to the growth of a new country . . . ." 155 The seminal case of Prah v. Maretti attempted to put the late nineteenth-and early twentieth-century right-to-use approach into a modern perspective when it noted that the rationales for ignoring solar protections, i.e., a higher priority explosion of his steam boiler that injured the plaintiff as long as he was not negligent).
151 [I] t is universally held that where a structure serves a useful and beneficial purpose, it does not give rise to a cause of action, either for damages or for an injunction . . . even though it causes injury to another by cutting off the light and air . . . regardless of the fact that the structure may have been erected partly for spite.").
for a landowner's right of use in comparison to the value of sunlight and society's interest in unimpeded land development, 156 were "factual circumstances and social priorities that are now obsolete." 157 The Prah court justified its decision to allow a property owner who had installed solar devices to maintain a negligence claim by noting that (1) "society has increasingly regulated the use of land by the landowner"; (2) "[as opposed to] sunlight . . . for aesthetic enjoyment or as illumination . . . [a]ccess to sunlight as an energy source is of significance both to the landowner who invests in solar collectors and to a society which has an interest in developing alternative sources of energy"; and (3) "the policy of favoring unhindered private development . . . [and] [t]he need for easy and rapid development is not as great today as it once was, while our perception of the value of sunlight as a source of energy has increased significantly." 158 In addition, the right-to-use rationale could also be used to support solar access rights in another context. If, at the time solar collectors are installed, the neighboring property has nothing in Solar Skyspace B (as this Article assumes), then the Solar Host may have an argument under the doctrine of prior appropriation. Prior appropriation represents a first-in-time, first-in-right approach sometimes used in water law. 159 New Mexico and Wyoming both use this approach, allowing the applicant-owner of a solar collector to attain rights to solar access if the owner used the collector prior to others' uses that may block out that light. 160 Successful applicants do not "own" the sunlight, but have a right to divert it for a beneficial use.
Once obtained, solar permits in both states, like water permits received through prior appropriation regimes, are freely transferable. 161 4. Conservation and the Right to Non-Use Just as the right to use was justified by evoking the public good, a similar argument can be made for conservation and non-use. Because one owner's use of property "also affects the surrounding community-socially, economically, and ecologically," 162 property law often examines the public benefit in setting its priorities 163 : "Interferences . . . are an inherent part of private property, but they are not beyond moral scrutiny, particularly given the fact that public power stands ready to enforce them." 164 Around the middle of the twentieth century, human activities increased pollution and dramatically reduced the natural resource base: "These human actions so affected the use component of resources that the very nature of the earth's biosphere not only became controlled by one species, its integrity and sustainability was [sic] also compromised." 165 The ethic of unrestrained use gave rise to a countervailing focus on conservation to ensure "a sustainable path of resource use" 166 for the benefit of future generations: "Consideration of the longterm future necessarily limits the powers and increases the responsibilities of present-day owners." 167 These environmental and ecological concerns triggered a shift back from an ethic of unrestrained use to one of conservation or non-use "primarily because of the anthropocentric benefits that result from leaving resources alone." 168 As a result, property law recognized that up to three human players are involved in any land use decision: "[O]wner-users, nonowner would-be users, and non-users wishing to protect resource non-use for their own anthropocentric objectives." 169 As a result, when property law resolves a landuse conflict by allowing the owner-user to prevail under a rightto-use rationale, it "is no more neutral or more pro-private property than a law that protects sensitive land uses: It merely accentuates the right to use land intensively at the expense of the right to complain about interferences." 170 Therefore, this new recognition of competing interests guided the law of property to reclaim public rights in water, wildlife, soil, and other areas. 171 Protections for Solar Skyspace B can be justified under a conservation or non-use rationale. While the common-law theories are valuable for forcing us to think about justifications for prioritizing one land use over another, there are pragmatic reasons for governments to step up their protection of solar rights. Settling these matters in courts creates additional cost and uncertainty that can only hurt development of cleaner renewable energy sources.
In addition, those who assert ownership rights to property are heavily dependent upon the government to enforce those rights. Thus, it is the law that gives an owner "authority over 169 . Id. at 313 (advocating a "new Age of Ecocentrism" in which a resource itself is given legal rights in the cooperative game with "the three other resource players").
170 the lives of other people" and puts "police and the courts at [the owner's] disposal to protect those rights." 173 In many states, the loss of protections for easements of light and air was achieved by evolution of the common law through the courts. 174 New Jersey courts, however, refused to eliminate an implied easement of light and air, stating such a right is too deeply imbedded [sic] in our jurisprudence to be now disturbed by judicial action. If . . . the doctrine is ill adapted and repugnant to the institutions of a free and growing country, fettering as it must both the free use and transfer of real property, the remedy must be applied for to the legislative branch of the government. 175 In weighing in to protect Solar Skyspace B, governments can consider the property law rationales discussed above, but additional property priorities and public policy rationales also apply in this context. In the past, battles for solar access have been characterized as one neighbor competing with another over uses that were beneficial for one at the expense of the other's individual use. 176 In fact, California Senator Simitian's rationale for proposing amendments to the California Solar Shade Act in 2008 was to "avoid a million neighborhood arguments." 177 Yet, the generation of electricity from grid-connected solar PV does not simply represent a neighbor-against-neighbor battle of private interests as previous light and air easement cases may have. Distributed solar arrays are not simply individual property rights; they provide a public good in at least four ways.
First, each PV array is, in effect, an extension of the public utilities' power plants, and any electricity generated from those arrays is a benefit that accrues to the public in general. 178 The tradeoff for electricity generation for the public is a Southern Property's right to a use that only benefits that individual property, such as adding a few additional square feet to increase the value of a home or planting a tree for aesthetic reasons. 179 Second, solar PV generation can make the public grid more secure. It provides valuable peak-load capacity during hot, sunny days when air conditioning demands can threaten outages. 180 Also, solar PV can provide backup power if and when there are outages. 181 178. Even if the electricity generated by the PV panels is used primarily or exclusively at the host site, there is still a public benefit. As with other demand-side management programs, local generation and use of PV electricity means less demand on the amount the utility would have to generate at its centralized fossil-fuel power plants. Some utilities have calculated that they have saved so much electricity on the demand-side that they have avoided the cost of building an actual power plant, but instead have created a "virtual power plant," saving money for all of its customers.
179. The proposed legislation cited at the end of this Article advocates a priority and beneficial-use system that would take into account some public benefit for higher density housing on the Southern Property. Also, if trees are being planted to help mitigate greenhouse gas emissions, that can be achieved with trees that mature at lower heights or those planted in other locations of a yard so they do not directly impact Solar Skyspace B.
180 NET ENERGY METERING 15 (2012) , available at http://www.solarabcs.org/about/publications/reports/rateimpact/pdfs/rateimpac t_full.pdf (pointing out that during the peak load in California-3:00 to 4:00 PM-modules pointed southwest are operating at only slightly less than their rated capacity, getting the most out of average output and helping owners get energy during peak demand times).
181. See Jessica Dumont, Solar Backup System Powers Through Hurricane Sandy with Sunny Centrals, SMA INVERTED (Dec. 27, 2012), http://www.smainverted.com/2012/12/27/solar-backup-system-powers-throughhurricane-sandy-with-sunny-centrals (noting that in a Bayonne, New Jersey, public elementary school being used as an emergency evacuation center, power stayed on for the duration of the storm and continued to maintain power for a week after the storm hit-the school's backup system was a diesel generator and two Sunny Central Third, in addition to the power generated by a PV array belonging to the public, the array itself need not, and frequently is not, actually owned by the hosting property. Incentives from the federal government and utilities show how the public has come to value and invest in these resources. The Solar Host owner may not be the panel owner; leasing companies are currently some of the fastest-growing installers of solar PV systems that the leasing company continues to own itself. 182 Finally, the lack of solar access protections adds costs and uncertainty to federal 183 and state 184 incentives encouraging the development of renewables and legislation allowing community ownership of solar. 185 V. CONCLUSION As solar energy becomes more prevalent, the law of property will need to recognize the importance of providing access to the necessary fuel-the Sun. The modest goal of this Article is to alert readers to the technological issues raised in attempting to exploit solar energy in a dense urban environment and the impending clash of property law priorities.
Research of solar access statutes and ordinances documented here illustrates an alarming erosion of solar access rights since the 1980s. Most troubling are the conversion of California's Solar Shade Act from a public to a private nuisance and the disappearance, without any apparent explanation, of approximately half of the solar ordinances enacted by local governments in the late 1970s and early 1980s.
At the same time solar access laws seem to be in retreat, the number of solar installations appears to be growing exponentially, with approximately 64,000 installations of PV arrays in the United States in 2011 alone. 186 Without federal, state, or local regulation protecting Solar Skyspace B, the common law and the current "cheerleading" legislation in several states place the burden of protecting this right-in forms of extra costs and burdens of proof-almost entirely on the Solar Host. Within the limited scope provided, this Article attempts to touch on a number of rationales that could be employed to shift this balance and to expand government protections.
As a closing note, the author would like to direct readers to an excellent resource for drafting legislation to protect Solar Skyspace B. In addition to other samples this author has seen, 187 the best is a "Model Solar Energy Access Legislation" prepared by Fulbright and Jaworski, L. 
